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RECENT CASES 403 

death of the wife, sue out a writ of error to review the decree, though 
it does not appear from the record that the wife left property in which the 
surviving husband will take an interest on the decree being reversed. 

There is a conflict in the holdings of the court upon this subject. An 
action to procure a judgment of divorce is a purely personal one, and cannot 
survive the death of either party, and a court is deprived of the power to 
review. Kirschner v. Dietrich, no Cal. 502. Such death operates to abate 
the action. Barney v. Barney, 14 Iowa 189. A motion to set aside a 
decree after death of one of the parties will be denied, Watson v. Watson, 
1 Hun. 267. But a separate action in the nature of a bill of revivor may 
be brought, which will bring all the heirs and interested persons in to 
defend. Groh v. Groh, 171 N. Y. Supp. 985; Zoellner v. Zoellner, 46 Mich. 
511. But there must be sufficient grounds for granting a new trial. Roberts 
v. Roberts, 19 R. I. 349. While in Israel v. Arthur, 8 Colo. 85, it was held 
that a decree could be reviewed on a writ of error, whether property 
rights are affected or not. Boyd's Appeal, 38 Pa. St. 241. But it will 
not lie against anyone but him who was a party or privy to the first 
judgment. Wren v. Morse et al. 7 111. 72. And when a court once acquires 
full jurisdiction, during the life-time of both parties, the death of one after 
trial will not abate the suit; it is but an irregularity. Danforth v. Danforth, 
118 111. 236. 

Dying Declarations — Admissibility. — State v. Hood, 59 S. E. 971 
(W. Va.). — Held, that it is no ground for excluding a dying declara- 
tion that it does not appear that the declarant does not believe in God, and 
rewards and punishments after death. 

The first reported case of a dying declaration being admitted as evidence 
was in 1722, in Rex v. Reason, 1 Strange 499. Common law was that one who 
does not believe in the existence of a Supreme Being who will punish false 
swearing in a future world is incompetent, and consequently, dying declara- 
tions would not be admissible. 1 Greenleaf Ev. Sec. 157; State v. Ah Lee, 8 
Ore. 218. But many states hold that this rule has been abrogated, People v. 
Sanford, 43 Cal. 29, and that a situation so solemn and so awful as impending 
death is considered by law as creating an obligation equal to that imposed 
by an oath, Dixon v. State, 13 Fla. 636, but the use of profane language imme- 
diately preceding the statement is hardly to be reconciled with such an 
assumption. Tracy v. People, 97 111. 101. And a disregard of the law of God 
in his outpourings of blasphemy should surely affect the credibility of the 
declaration when admitted. Nesbit v. State, 43 Ga. 238. Some cases go fur- 
ther and say no reliance whatever should be placed on them, State v. Elliott, 
45 Iowa 486, and the extreme ruling is that non-belief in God renders them 
inadmissible, but the law will presume such belief until contrary is proved, 
Donnelly v. State, 26 N. J. L. 463. 

Easements — Extent of Right — Burden of Proof. — Atterbury v. 
McClure, 104 S. W. 958 (Ky.). — Held, that the long and uninterrupted use 
of a roadway across the land of the defendant casts upon him the burden 
of showing that it was merely permissive. 

It is a well-established rule that the mere permissive use of the land 
of another for any length of time will not ripen into a prescriptive right and 
may be prohibited or discontinued at the pleasure of the owner. Hagerle v. 



